
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

NATASHA L. FRANKLIN, 
 

Plaintiff, 
 
v. 
 
NORTHSIDE HOSPITAL, INC., 
 

Defendant. 

 
 
 
CIVIL ACTION FILE NO. 
 
1:19-cv-5661-SDG-JKL 
 
 

 
ORDER AND FINAL REPORT AND RECOMMENDATION 

In this employment discrimination case, Plaintiff Natasha L. Franklin alleges 

that her former employer, Defendant Northside Hospital, Inc., denied her a 

reasonable accommodation of her disability and then fired her in retaliation, all in 

violation of the Americans with Disabilities Act of 1990 (the “ADA”).  She also 

asserts a state law claim for intentional infliction of emotional distress.  The case 

is before the Court on Defendant’s Motion for Summary Judgment [Doc. 51], 

Defendant’s “Motion to Strike All Paragraphs of the Declaration of Natasha 

Franklin With the Exception of Paragraphs 1, 3, 21 and 30” (the “Motion to Strike”) 

[Doc. 59], and the Motion of Loretta A. Smith for Permission to Withdraw as 

Counsel for Plaintiff (the “Motion to Withdraw”) [Doc. 67].  For the following 
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reasons, the Motion to Strike is DENIED, the Motion to Withdraw is DENIED, 

and it is RECOMMENDED that the motion for summary judgment be 

GRANTED IN PART AND DENIED IN PART. 

I. MOTION FOR SUMMARY JUDGMENT AND MOTION TO 
STRIKE 

A. Standard on Motion for Summary Judgment 

A court should grant summary judgment when there are no genuine issues 

of material fact and the moving party is entitled to judgment as a matter of law.  

Fed. R. Civ. P. 56(a).  The movant bears the initial burden of showing that it is 

entitled to summary judgment.  Id. (“The court shall grant summary judgment if 

the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.”); Celotex Corp. v. Catrett, 477 

U.S. 317, 323 (1986) (“Of course, a party seeking summary judgment always bears 

the initial responsibility of informing the district court of the basis for its motion, 

and identifying those portions of [the record] which it believes demonstrate the 

absence of a genuine issue of material fact.”); Clark v. Coats & Clark, Inc., 929 

F.2d 604, 608 (11th Cir. 1991) (holding that Celotex did not change the rule that 

the movant bore the initial burden, and stating, “Even after Celotex it is never 

enough simply to state that the non-moving party cannot meet its burden at trial”).  
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The movant may carry its burden by showing the court that there is “an absence of 

evidence to support the nonmoving party’s case.”  Celotex, 477 U.S. at 325.   

“Only when that burden has been met does the burden shift to the non-

moving party to demonstrate that there is indeed a material issue of fact that 

precludes summary judgment.”  Clark, 929 F.2d at 608.  The nonmovant is then 

required “to go beyond the pleadings” and to present competent evidence in the 

form of affidavits, answers to interrogatories, depositions, admissions and the like, 

designating “specific facts showing that there is a genuine issue for trial.”  Celotex, 

477 U.S. at 324 (quotation omitted); see Fed. R. Civ. P. 56(c).  “[M]ere conclusions 

and unsupported factual allegations are legally insufficient to defeat a summary 

judgment motion.”  Ellis v. England, 432 F.3d 1321, 1326 (11th Cir. 2005).  

Resolving all doubts in favor of the nonmoving party, the court must determine 

“whether a fair-minded jury could return a verdict for the plaintiff on the evidence 

presented.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).  In 

evaluating a summary judgment motion, “[t]he evidence of the non-movant is to 

be believed, and all justifiable inferences are to be drawn in [the non-movant’s] 

favor.  Id. at 255.  
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B. Background 

1. Preliminary Considerations and Defendant’s Motion to 
Strike 

In determining the material facts of this case, the Court has considered 

Defendant’s Statement of Material Facts as to Which Defendant Contends There 

Are No Genuine Issues To Be Tried  (“DSMF” [Doc. 51-2]), Plaintiff’s Statement 

of Disputed Material Facts (“PSMF” [Doc. 54-2]), the responses thereto (“R-

DSMF” [Doc. 54-1], “R-PSMF” [Doc. 60]), and Defendant’s reply in support of 

its statement of facts [Doc. 61].  In large part, however, these statements and 

responses have hindered, rather than helped, the Court’s assessment of the record.  

In contravention of the local rules, both parties’ statements and responses are 

extremely lengthy, contain immaterial information, and are argumentative.  

Plaintiff’s response to Defendant’s statement of facts is particularly problematic as 

many of her citations to the record are blank.1  (See, e.g., R-DSMF ¶ 39.)  The 

 
1 Plaintiff’s response to Defendant’s statement of facts is riddled with dozens 

of incomplete citations to the record and contains what appear to be comments by 
the author—suggesting that counsel filed a draft of the document, rather than the 
final version.  (See, e.g., R-DSMF ¶¶ 7, 15.)  Defendant points out these 
shortcomings [see Doc. 61], and yet Plaintiff has done nothing to address the 
problem.  Under the local rules, if the responding party does not “directly refute[] 
the movant’s fact with concise responses supported by specific citations to 
evidence (including page or paragraph number)” the Court may deem the 
statements admitted.  LR 56.1(B)(2)(a)(2), NDGa. (emphasis added).  Despite this, 

Case 1:19-cv-05661-SDG   Document 74   Filed 05/19/21   Page 4 of 57



 

5 

Court will not rule explicitly on each and every objection or dispute presented by 

the parties, and will discuss objections and disputes only when necessary to resolve 

a genuine dispute over a material issue of fact.  Additionally, the Court includes 

some facts drawn from its independent review of the record.  See Fed. R. Civ. P. 

56(c)(3).  The Court takes the facts in the light most favorable to Plaintiff as the 

non-moving party. 

Defendant has also moved to strike all but four paragraphs of Plaintiff’s 30-

paragraph declaration submitted with her opposition to Defendant’s motion for 

summary judgment.  [Doc. 59.]  Defendant variously argues that Plaintiff’s 

statements contradict her deposition testimony; are self-serving, speculative, or 

self-contradictory; consist of inadmissible hearsay; or contain assertions that are 

not based on Plaintiff’s personal knowledge.  [See Doc. 59-1.]  Some of these 

objections are well-founded.  Defendant is also correct that a party cannot attempt 

to create a genuine dispute of material fact by using an affidavit to contradict her 

sworn deposition testimony.  See Van T. Junkins & Assocs., Inc. v. U.S. Indus., Inc., 

736 F.2d 656, 657 (11th Cir. 1984) (“When a party has given clear answers to 

 
the Court has endeavored to give Plaintiff the benefit of the doubt where possible 
and reach the merits of the parties’ dispute. 
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unambiguous questions which negate the existence of any genuine issue of material 

fact, that party cannot thereafter create such an issue with an affidavit that merely 

contradicts, without explanation, previously given clear testimony.”).   

But striking the offending declaration is not the appropriate remedy because 

motions to strike are only appropriate as to “pleadings,” and Plaintiff’s declaration 

is not a pleading.  See Polite v. Dougherty Cnty. Sch. Syst., 314 F. App’x 180, 184 

n.7 (11th Cir. 2008) (“[M]otions to strike are only appropriately addressed towards 

matters contained in the pleadings.”); Jeter v. Montgomery Cnty., 480 F. Supp. 2d 

1293, 1296 (M.D. Ala. Mar. 19, 2007) (“The terms of Rules 12(f) and 7(a) make 

clear that only material included in a pleading may be the subject of a motion to 

strike and that motions, briefs, or memoranda, objections, or affidavits may not be 

attacked by the motion to strike.”) (edited for clarity).  Instead, the Eleventh Circuit 

instructs that when faced with an affidavit in which a party changes his or her story 

without adequate explanation, a court “may disregard” affidavit as “[s]uch an 

affidavit would be a sham.”  McCormick v. City of Fort Lauderdale, 333 F.3d 1234, 

1240 n.7 (11th Cir. 2003) (emphasis added).   

The Court, therefore, declines to strike Plaintiff’s declaration.  Rather, to the 

extent that Plaintiff’s declaration includes information not based on personal 
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knowledge, inadmissible hearsay that cannot be reduced to admissible form at trial, 

statements that are conclusory and self-serving, or information that is inherently 

inconsistent with her deposition testimony, the Court will disregard those specific 

statements (and, where applicable, credit her deposition testimony for purposes of 

the present motion).  See Sanchez v. City of Pembroke Pines, Fla., No. 16-CV-

62958, 2017 WL 5068370, at *3 (S.D. Fla. Nov. 3, 2017) (disregarding, rather than 

striking, portions of alleged sham declaration that included information not based 

on personal knowledge, information based on hearsay, or information that clearly 

conflicted with plaintiff’s sworn deposition testimony), reversed on other grounds 

on reconsideration, 2017 WL 5598614 (S.D. Fla. Nov. 20, 2017).  In evaluating 

Plaintiff’s declaration, the Court is also mindful that “[t]he Eleventh Circuit applies 

the ‘sham’ rule ‘sparingly,’ and requires a court to ‘find some inherent 

inconsistency between an affidavit and a deposition before disregarding the 

affidavit.’”  Schofield v. Atlanta Women’s Med. Ctr., Inc., No. 1:13-CV-03340-

SCJ, 2015 WL 13653081, at *4 (N.D. Ga. Mar. 3, 2015) (quoting Rollins v. 

TechSouth, Inc., 833 F.2d 1525, 1530 (11th Cir. 1987)).  “If no inherent 

inconsistency exists, the general rule allows an affidavit to create a genuine issue 
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even if it conflicts with earlier testimony in the party’s deposition.”  Id. (cleaned 

up).   

Accordingly, Defendant’s Motion to Strike is DENIED, without prejudice 

to the Court considering the merits of particular evidentiary objections, as 

necessary, in the analysis that follows. 

2. Facts 

a. Plaintiff’s Employment  

Plaintiff has spent the majority of her professional life working as a nurse.  

(Pl. Dep. [Doc. 49] Ex. 1 (Plaintiff’s CV).)  In 2016, she was diagnosed with 

intracranial hypertension and multiple brain thromboses,2 and since then, has had 

at least six brain surgeries.  (PSMF ¶ 1; Pl. Dep. at 46-47.)  Plaintiff still has blood 

clots in her brain and a permanent shunt that drains fluid from her brain.  (PSMF ¶ 

1.)  Twice a day she must inject herself with a blood thinner medication.  (Id.)  She 

also monitors herself carefully for signs of excess pressure, such as bleeding, 

 
2 Cerebral venous thrombosis occurs when a blood clot forms in the brain’s 

cerebral veins.  These clots can prevents blood from draining out of the brain, and 
blood cells may break and leak blood into the brain tissue, causing life-threatening 
complications such as hemorrhage, brain swelling, and stroke.  See Cerebral 
Venous Sinus Thrombosis (CVST), Johns Hopkins Medicine, located at 
https://www.hopkinsmedicine.org/health/conditions-and-diseases/cerebral-
venous-sinus-thrombosis (last visited May 18, 2021). 
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headaches, and tinnitus.  (Id.)  Plaintiff’s impairments have caused legal blindness 

in one eye, diminished vision in the other eye, loss of peripheral vision, and low 

depth perception.  (PSMF ¶ 2.)  Due to her diminished vision and depth perception, 

she must drive slowly and cautiously, especially in bad weather or when traffic is 

heavy.  (Id.)   

In 2017, Plaintiff qualified for Social Security disability benefits.  (PSMF ¶ 

3.)  Even so, she still sought employment, enrolling in the Social Security “Ticket 

to Work” program to continue working as a nurse.  (Id.)  In November 2017, she 

interviewed for a nursing position with Defendant.  (Pl. Dep. at 61.)  In connection 

with her application for employment, she disclosed her medical history and 

provided a letter from her neurosurgeon, clearing her to perform the essential 

functions of her duties as a registered nurse without restrictions.  (PSMF ¶ 4; R-

PSMF ¶ 4.)   

On December 4, 2017, Defendant hired Plaintiff as a Staff Nurse III (an 

“RN”) to work in Surgical Services at Defendant’s Meridian Mark location.  

(DSMF ¶ 2; see also Pl. Dep. at 67.)  During her employment, Plaintiff’s immediate 

supervisor was Pam Mize, the Operations Coordinator at Meridian Mark Surgical 

Services.  (Pl. Dep. at 76; Mize Decl. [Doc. 51-4] ¶¶ 3-4.)  Gretchen Bohling, 
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meanwhile, the Clinical Manager for Surgical Services, supervised Mize and 

managed Plaintiff.  (Pl. Dep. at 76; Mize Decl. ¶ 3; Bohling Decl. [Doc. 51-5] ¶ 3.)   

Plaintiff’s first 90 days of employment—from December 2017 to March 

2018—was an orientation and probationary period.  (Mize Decl. ¶ 10.)  As part of 

her probationary period, Plaintiff received evaluations at the 30-, 60-, and 90-day 

marks.  (Pl. Dep. at 231-33.)  One of her preceptors during that period was Ginger 

Brown.  (Mize Decl. ¶ 10.)   

Until early July 2018, Plaintiff worked primarily in the Post Anesthesia Care 

Unit (“PACU”), but also occasionally covered shifts in the “Pre-Op” unit when it 

was short-staffed.  (Pl. Dep. at 67, 77-78.)  Around July 7, 2018, she transferred to 

working predominately the Pre-Op unit, but still covered shifts in the PACU when 

it was short-staffed.  (Pl. Dep. at 74, 92.)  When she was assigned to work in the 

PACU, her hours were 7:00 a.m. to 3:30 p.m., and in Pre-Op, her hours were from 

5:45 a.m. to 2:15 p.m.3  (Pl. Dep. at 76.)  Meghan Stanley, a Charge RN, oversaw 

Plaintiff’s duties in Pre-Op, and Joyce Mills, the Pre-Op and PACU Supervisor, 

 
3 According to Plaintiff, she asked Mize to transfer her to the Pre-Op unit 

because there was less traffic during those hours, which made it easier for her to 
drive due to her vision problems.  (Pl. Decl. [Doc. 35] ¶ 9.)  In addition, the earlier 
end to her shifts in Pre-Op made it easier to schedule doctor’s appointments after 
work.  (Id.) 
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occasionally supervised her, depending on where Plaintiff was working.  

(DSMF ¶ 6.) 

b. Plaintiff’s Attendance Issues 

Defendant maintains an Attendance Policy, which provides that an employee 

is tardy if she arrives to work after the start of a scheduled shift.  (DSMF ¶ 10; Pl. 

Dep. Ex. 4 at 1.)  Supervisors have discretion to extend an employee a grace period 

of up to seven minutes after her shift starts before recording an attendance 

infraction.  (DSMF ¶ 10; Mize Decl. ¶ 7.)  But once an employee reports for a shift 

more than seven minutes late, she is automatically issued a tardy occurrence.  

(DSMF ¶ 10.)  The Attendance Policy also provides that an employee will be 

assessed a “missed punch occurrence” if she fails to clock in at the start of a shift.  

(Pl. Dep. at 221; id. Ex. 4 at 2.)  An employee is deemed to have violated the 

Attendance Policy if she accrues more than (a) four absences or (b) six tardies or 

missed punch occurrences in a rolling 12-month period, and, under Defendant’s 

Progressive Discipline Policy, is subject to a verbal warning.  (Pl. Dep. Ex. 4 at 3; 

Mize Decl. ¶ 7.)   

During her probationary period, Plaintiff had problems arriving to work on 

time.  On January 8 and 10, 2018, Plaintiff clocked in more than seven minutes 

after the start of her shifts, and Mize assessed her with two tardy occurrences as a 

Case 1:19-cv-05661-SDG   Document 74   Filed 05/19/21   Page 11 of 57



 

12 

result.  (Pl. Dep. Ex. 19.)  According to Plaintiff, around this time (it is unclear 

precisely when), she asked Mize to “give me a break” and not count her as tardy 

since she had a medical condition that sometimes impacted her ability to drive and 

made her late for work.  (Id. at 114-17.)  Mize nevertheless continued to assess 

Plaintiff with tardy occurrences for arriving late to work and one missed punch 

occurrence—specifically, she was assessed with a missed punch on February 20, 

and tardy occurrences on April 10, May 30, and June 28.  (DSMF ¶ 21; Pl. Dep. 

Exs. 19, 23.)   

In the meantime, on February 22, 2018, Plaintiff complained to Cynthia Gist, 

a manager in Defendant’s Employee Relations department, that she felt that she 

was being “unfairly penalized” for coming in late.  (Pl. Dep. at 161-62.)  Plaintiff 

shared some of her medical history (such as her surgeries) with Gist, as well as her 

concern that the tardy occurrences might cause her to lose her job.  (Id. at 163-69, 

174-78.)  According to Plaintiff, Gist told her that “[she’d] been here for two 

months,” “need[ed] to understand Northside’s culture,” and that “when your boss 

tells you something, you need to be able to listen to what they’re saying and follow 

what they’re saying.”  (Id. at 164, 174.)  Gist also told Plaintiff that she would speak 

with Bohling and get back to Plaintiff; however, Gist never did so.  (Id. at 164.)  
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During the conversation on February 22, Plaintiff did not specifically request any 

accommodation from Gist.  (Id. at 177-78.) 

Following Plaintiff’s sixth tardy/missed punch occurrence, on July 3, 2018, 

Mize issued her an “Attendance Reminder,” which listed her tardies and missed 

punches (as well as four additional absences4) and notified her that she was close 

to violating Defendant’s Attendance Policy.  (DSMF ¶ 21; Pl. Dep. Ex. 19.)   

c. Plaintiff Formally Applies For an Accommodation 

Defendant also maintains a Reasonable Accommodation Policy, which 

provides that when an employee makes a request for either FMLA leave or an ADA 

accommodation or leave, the employee must do so through Cigna, Defendant’s 

third-party administrator for leave benefits.  (Bohling Decl. ¶ 5.)  Aware of the 

process, Plaintiff submitted an application to Cigna for intermittent FMLA leave 

on July 6, 2018.  (See Pl. Dep. at 107-08, Ex. 10.)  In a letter dated that same day, 

Cigna advised Plaintiff that she was ineligible for FMLA leave because she had not 

worked for Defendant long enough.  (Id. Ex. 10.)  Three days later, on July 9, Cigna 

advised Plaintiff that her request for intermittent leave would instead be evaluated 

 
4 On May 9, 2018, Plaintiff received a separate Attendance Reminder based 

upon her four absences.  (Pl. Dep. Ex. 18.) 
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as a request for an accommodation under the ADA.  (Id. at 123-24, Ex. 11.)  Cigna 

then provided Plaintiff with paperwork for her and her medical providers to 

complete.  (Id. Ex. 11.)  Plaintiff returned the paperwork later that month, 5 

requesting intermittent leave to attend medical appointments and to accommodate 

her during flare-ups.  (Id. Ex. 15.) 

d. Plaintiff Incurs a Seventh Tardy and Receives a 
Verbal Warning 

On July 30, 2018, Plaintiff was late for her shift and was assessed a seventh 

tardy.  (DSMF ¶ 21.)  It appears undisputed that Plaintiff’s tardiness on July 30 had 

nothing to do with her medical condition.  Rather, according to Plaintiff, she was 

late clocking in because she had been assisting visitors with directions.  (Pl. Decl.  

¶ 18.)  In any event, because Plaintiff’s seventh tardy violated the Attendance 

Policy, Mize and Bohling met with Plaintiff on August 8 to issue a verbal warning.  

 
5 It appears that Plaintiff initially submitted some of her paperwork to Cigna 

on July 11, 2018 (Pl. Dep. Ex. 14); however, on July 19, Cigna advised her that her 
paperwork was incomplete (Id. Exs. 12, 13).  On July 20, Plaintiff provided 
additional information to Cigna.  (Id. Ex. 15.)  On August 3, Cigna informed 
Plaintiff that on July 31, it inadvertently faxed “FMLA paperwork” to Defendant.  
(Id. Ex. C.)  Plaintiff states in her declaration that the information was faxed to Pam 
Mize (see id.); however, there is no evidence of record to suggest that Mize 
received the fax, and Plaintiff does not provide any foundation for or otherwise 
explain how she knew that Mize received the fax. 
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(Mize Decl. ¶ 14; Bohling Decl. ¶ 8; see also DSMF ¶ 29.)  During the August 8 

meeting, Bohling and Mize explained that Plaintiff was receiving a verbal warning 

and cautioned her that if her behavior continued, she could face termination.  (Mize 

Decl. ¶ 14.)  Early the following morning, at around 3:00 a.m. on August 9, Plaintiff 

texted Mize that she would not be coming in to work her shift.  (Pl. Dep. at 260-

61.)  According to Plaintiff, she had a bad headache, though it is unclear whether 

she conveyed that information in her message to Mize.  (Id. at 259-60.) 

e. Events Leading to the August 10 Meeting Between 
Plaintiff and Employee Relations 

On August 9, 2018, Natasha Morris, an Employee Relations Coordinator, 

received a complaint from a nurse, Denise Herron, that Plaintiff had accused 

Herron of violating HIPAA by contacting her (Plaintiff’s) doctors in connection 

with Plaintiff’s request for an accommodation and that Plaintiff had yelled at 

Herron to the point of making her cry.6  (Morris Decl. [Doc. 51-17] ¶¶ 7-8.)  This 

was the first time that Morris had learned that Plaintiff had requested an 

 
6  Plaintiff objects that Morris’s recollection of what Herron told her is 

inadmissible hearsay.  (R-DSMF ¶ 25.)  The Court disagrees, as Defendant is not 
offering the substance of what Herron told Morris for the truth of the matter 
asserted, but even if it were, her statement can be reduced to admissible form at 
trial.  Regardless, Plaintiff testified at her deposition that she recalled Herron being 
“upset because she thought I was yelling at her.”  (Pl. Dep. at 283-84.) 
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accommodation.  (DSMF ¶ 26.7)  Morris shared Herron’s complaint with her 

Employee Relations manager, Gist, but did not mention Plaintiff’s accommodation 

request during that conversation.  (Morris Decl. ¶ 9; see Gist Decl. [Doc. 51-14] 

¶ 7.)   

The next day, on August 10, 2018, Gist was reviewing human resources 

issues with Bohling, the Clinical Manager for Surgical Services.  (Gist Decl. ¶ 8.)  

Bohling asked Gist for advice on whether to issue a verbal warning or an attendance 

reminder to Plaintiff, because her absence from work on August 9 was her fifth 

absence in the previous twelve months, and, unless excused, would amount to yet 

another violation of the Attendance Policy.  (Id.; see also Pl. Dep. Ex. 18.)  Gist 

suggested that Bohling hold off deciding, and instead ask Plaintiff why she had 

called out and then update Plaintiff’s personnel file with a notation.  (Gist Decl. ¶ 

8.)  Bohling then explained that she and Mize had already met with Plaintiff on 

August 8 to discuss her attendance and that Plaintiff had become aggressive during 

the meeting.  (Id. ¶ 9.)  Bohling also explained that as Plaintiff was leaving the 

 
7 Plaintiff objects to this statement as immaterial.  (R-DSMF ¶ 26.)  The 

Court overrules that objection. 
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August 8 meeting, she stated “Watch me, I’m calling out,” and that that she did not 

show up to work on August 9.8  (Id.)   

After hearing the accounts the August 8 meeting and Plaintiff’s encounter 

with Herron, Gist decided to meet with Plaintiff herself to explain the need to act 

cordially and professionally with her colleagues.  (Gist Decl. ¶ 10.)  Before they 

met, Bohling forwarded Gist an email from Herron indicating that Cigna had 

approved Plaintiff’s request for an accommodation.  (Id. ¶ 11; Bohling Decl. ¶ 13; 

see also Doc. 54-6 at 3.)  Bohling sent the email to Gist because it showed that 

Plaintiff’s August 9 absence was covered by her ADA accommodation.  (Bohling 

Decl. ¶ 13.)  Gist likewise assumed that Bohling sent her the email to inform her 

that Plaintiff’s absence on August 9 was due to a disability.  (Gist Decl. ¶ 11.)  At 

Gist’s request, Employee Relations Coordinator Morris also arranged to meet with 

Plaintiff later that day to do coaching on her style of communication and 

interactions.  (Gist Decl. ¶ 12; Morris Decl. ¶ 12.)   

 
8  Plaintiff denies that after the August 8 meeting, she told anyone she 

intended to call out.  (Pl. Dep. at 259.)  The Court must accept Plaintiff’s testimony 
as true for purposes of the motion for summary judgment.  It is undisputed, 
however, that Bohling told Gist that Plaintiff had threatened to call out from work. 
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At that point, Plaintiff was unaware that her request for an ADA 

accommodation had been approved, and she would not learn of the approval until 

three days later, on August 13, 2018 when a Cigna representative called her.  (Pl. 

Dep. at 130-32; see also id. at Ex. 16 (Aug. 10 Letter from Cigna), located at Doc. 

49-16.)  The approved accommodation provided a total of eight hours of leave each 

month for doctor visits, which could be used up to six times each month, effective 

May 1, 2018 through September 9, 2018.9  (Pl. Dep. Ex. 16.) 

f. The August 10 Meeting  

At approximately 1:00 p.m. on August 10, Plaintiff arrived at the Employee 

Relations office to meet with Gist and Morris.  (Pl. Dep. at 290.)  Morris found 

Plaintiff and escorted her into Gist’s office.  (Id. at 292-93; Gist Decl. ¶ 13.)  Gist 

advised Plaintiff that Defendant had a policy prohibiting her from recording the 

meeting and explained that Plaintiff would have to keep her cell phone and personal 

belongings elsewhere.  (Pl. Dep. at 294; Gist Decl. ¶ 14.)  Gist then locked 

Plaintiff’s handbag and personal belongings, including her phone, in a separate 

 
9  Plaintiff appears to have requested intermittent leave for a full year; 

however, Cigna initially approved only the first few months, indicating that 
Plaintiff would “need to apply for an extension” if she required continuing 
intermittent leave after September 9, 2018.  (Pl. Dep. Ex. 16.) 
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room.  (Pl. Dep. at 295-96, 300; Gist Decl. ¶ 14.)  Gist returned to her office where 

Morris and Plaintiff were seated and shut the door.  (Pl. Dep. at 301.)   

The parties have provided different accounts of what happened during the 

meeting.  According to Defendant, Gist began the meeting by recounting Plaintiff’s 

“negative behavior” during the August 8 meeting.  (Gist Decl. ¶ 16.)  Plaintiff 

immediately interrupted, stating that Gist was supposed to support employees but 

had refused to help her.  (Id.)  Plaintiff did not elaborate on how or why she believed 

Gist did not help her.  (Id.)  Gist responded that Plaintiff was expected to be polite 

when meeting with leadership and other coworkers.  (Id. ¶ 17.)  Gist also explained 

that if Plaintiff’s boss requested to meet, Plaintiff should meet with her boss, to 

which Plaintiff responded that she does not have a boss, she has a manager.  (Id.)  

According to Gist, Plaintiff continued to interrupt her, expressed her disagreement 

Gist’s suggestion that Plaintiff be cordial and respectful when communicating with 

leadership, and stated that she did not have to do so, all while glaring at Gist.  (Id.)  

Gist told Plaintiff that “she was being rude.”  (Id.) 

Once Gist finished, Morris then brought up how Plaintiff had upset Herron.  

(Gist Decl. ¶ 18.)  Plaintiff interrupted Morris, abruptly stood up, pounded the table 

with her hands, and said, “You know what?  I quit.”  (Id.)  Gist also stood up and 
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said that it was not their intent that Plaintiff quit, but if Plaintiff wanted to quit, she 

would take Plaintiff’s badge.  (Gist Decl. ¶ 18.)  Plaintiff then accused Gist of 

holding her against her will, which Gist denied.  (Id. ¶ 19.)  Gist opened the door 

to the room, walked to the office next door to retrieve Plaintiff’s purse, and handed 

it to Plaintiff.  (Id.)  Plaintiff them stormed out, without handing over her badge.  

(Id.)  Gist did not ask for the badge again or demand she hand it over.  (Id.)  

Meanwhile, because of Plaintiff’s angry and hostile behavior, Morris became so 

concerned for her and Gist’s safety that she picked up the phone to call security.  

(Id.)   

Gist denies that Plaintiff’s ADA accommodation request or its approval was 

discussed during the August 10 meeting, stating that the “sole purpose” was to 

discuss Plaintiff’s behavior with Herron, Bohling, and Mize.  (Gist Decl. ¶ 21.)  

According to both Gist and Morris, Plaintiff did not withdraw her resignation, say 

that she had changed her mind, or otherwise communicate a desire to continue 

working for Defendant at any time prior to leaving Gist’s office.  (Id.; see also 

Morris Decl. ¶ 20.)  As such, Gist took Plaintiff’s statements and behavior to mean 

that she had resigned her employment, and accepted Plaintiff’s resignation.  (Gist 

Decl. ¶ 21.) 
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Plaintiff has a subtly—but importantly—different account of the meeting.  

According to Plaintiff, Gist began the meeting talking about her attitude during the 

August 8 meeting with Mize and Bohler and her absence from work on August 9.  

(Pl. Dep. at 302-03.)  Gist said that “it looked funny” for Plaintiff to miss work 

after being disciplined and that it could be held against her.  (Id. at 303.)  Plaintiff 

alleges that Morris then brought up that Herron’s report that Plaintiff was upset and 

had yelled at her (Heron) because Herron had reached out to Plaintiff’s physician.  

(Id. at 310, 333-34.)  Plaintiff then denied yelling at Herron.  (Id. at 334.)   

Plaintiff asserts that Gist stated that she was aware that Plaintiff had applied 

for an ADA accommodation, but that neither Gist nor Morris mentioned that it had 

been approved.  (Pl. Dep. at 324.)  According to Plaintiff, Gist “asked me about my 

ADA,” saying “something to the effect that we hear that you have applied for ADA 

and that Northside does not have to honor that.”  (Id. at 303.)  Gist also said that 

Defendant did not have to “honor any ADA paperwork” and that it was a “privilege 

to work at Defendant.”  (Id.)  According to Plaintiff, Gist said this a couple of times.  

(Id. at 334.)   

Plaintiff’s testimony about how she responded to Gist is somewhat 

inconsistent, but Plaintiff concedes that she mentioned the possibility of resigning.  
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At her deposition, she initially testified that she responded to Gist’s statements by 

stating, “Well, if y’all are not going to honor my ADA, I can’t work without my 

ADA.”  (Pl. Dep. at 304.)  And while she initially denied using the word “resign” 

(id. at 304), Plaintiff later acknowledged that it was possible that she said “I may 

have to resign if y’all [are] not going to accept by ADA” (id. at 306), but maintains 

that she did not say the phrase “I resign” (id. at 305).  In her declaration, Plaintiff 

states that she “responded to the effect that ‘If Northside does not honor my 

accommodation, I may have to resign.’”  (Pl. Decl. ¶ 23.)   

Then, according to Plaintiff, Gist responded, “We accept your resignation.”  

(Pl. Decl. ¶ 23; see also Pl. Dep. at 304 (stating the “they” said “Well, we’ll take 

that as your resignation”).)  Plaintiff insists that she responded by saying, “I didn’t 

resign.”  (Pl. Dep. at 311.)  Despite this, Morris reiterated that she was “taking that 

as your resignation,” to which Plaintiff again responded, “I’m not resigning.”  (Id.)  

Regardless, Gist stood up and demanded Plaintiff’s badge.  (Id.)  Plaintiff refused, 

again exclaiming that she was not resigning.  (Id.)  Plaintiff then stood up to leave, 

and Gist jumped “in front of the door” and again demanded Plaintiff’s badge.  (Id.)  

Plaintiff refused, requested that Gist move out of her way, and asked, “Are you 

holding me here against my will?”  (Id.)  At that point, Gist stepped aside and 
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opened the door.  (Id.)  At the same time, Morris jumped up, yelled “Oh, my God.  

How did you get this job?  Who hired you?” and picked up the phone to call 

security.  (Id.)  Gist then retrieved Plaintiff’s purse, phone, and keys from the 

locked room and returned them to Plaintiff.  (Id. )   

g. Events After the August 10 Meeting 

Following the meeting, Plaintiff drove to the administration building, hoping 

to find someone in authority who could straighten things out.  (Pl. Decl. ¶ 24; Pl. 

Dep. at 337.)  She went to the administration office and sat down and waited for 

someone to come.  (Pl. Dep. at 338.)  After around ten minutes without seeing 

anyone, Plaintiff went out to the building lobby and told a receptionist about what 

had happened.  (Id.)  Plaintiff then returned to the administration office and stood 

in front of the door to the office waiting for someone to come.  (Id. at 338-39.)  As 

she waited, six security officers showed up.  (Id. at 339.)  One of the officers 

identified himself as the head of security, explained they had been informed that 

Plaintiff had resigned her job, and told her that they were there to retrieve her badge 

and ask her to leave.  (Id.)  Plaintiff said that she had not resigned, but to avoid 

making a scene, handed over her badge and walked out the front door to her car.  

(Id. at 340, 341.)  As she was driving home, she called Defendant’s main number 

in another attempt to speak with someone in administration.  (Id. at 340, 346-47.) 
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On August 13, 2018, Plaintiff called Bridget Green, the head of Human 

Resources,10 several times.  (Pl. Dep. at 354.)  Plaintiff finally got through to Green 

and told her what had happened on August 10.  Green responded that she would 

get back to Plaintiff after investigating; however, Green did not contact Plaintiff 

again.  (Id. at 354-55.)  Plaintiff continued to call Defendant on August 14, 15, and 

16 to try to get someone to listen to her.  (Id. at 366.)   

Meanwhile, on August 13, 2018, Plaintiff learned, for the first time, that 

Cigna had approved her request for an ADA accommodation.11  (Pl. Dep. at 130.) 

Additional facts are as discussed as necessary in context below. 

3. Procedural Posture 

Plaintiff filed this action on December 17, 2019.  [Doc. 1.]  She asserts four 

claims:  Count 1, in which she alleges that Defendant violated the ADA by failing 

to provide her with the accommodation that Cigna approved [id. ¶¶ 49-55]; Count 

 
10 The parties do not explain the organizational structure of Defendant’s 

Employee Relations and Human Resources departments or how the two relate to 
one another. 

11 After leaving Defendant’s campus, Plaintiff made phone calls to Green, as 
well as to Cigna and the police.  (Pl. Dep. at 332, 354-55.)  In calling the police, 
Plaintiff apparently accused Gist and Morris of stealing $50 that was missing from 
her purse and holding her against her will.  (Id. at 329-33.)  The police closed the 
investigation after finding no evidence to support Plaintiff’s allegations.  (Id. at 
332-33.) 
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2, in which she alleges that Defendant applied its Attendance Policy more harshly 

on her than on nondisabled employees [id. ¶¶ 56-65]; Count 3, in which she alleges 

that Defendant violated the ADA by terminating her employment in retaliation for 

complaining about discrimination and seeking an accommodation [id. ¶¶ 66-74]; 

and Count 4, a state law claim for intentional infliction of emotional distress [id. ¶¶ 

75-82]. 

On October 5, 2020, Defendant moved for summary judgment as to all of 

Plaintiff’s claims.  [Doc. 38.]  On December 7, Plaintiff responded in opposition to 

the motion [Doc. 49], and on December 29, Defendant filed a reply in support [Doc. 

51].  The motion for summary judgment is now ripe for review. 

C. Discussion 

1. Whether Plaintiff Was Subjected to Unlawful 
Discrimination Because of Her Disability 

The ADA prohibits discrimination “against a qualified individual on the 

basis of disability.”  42 U.S.C. § 12112(a).  To prevail on a disability discrimination 

claim, the plaintiff must show that she is disabled, she was a “qualified individual” 

at the time of the adverse employment action, and that she was discriminated 

against on the basis of her disability.  Frazier-White v. Gee, 818 F.3d 1249, 1255 

(11th Cir. 2016).  Defendant does not dispute for purposes of summary judgment 
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that Plaintiff was disabled under the ADA or that she was a qualified individual.  

Thus, the Court’s analysis focuses on whether Defendant discriminated against her 

on the basis of her disability.  Plaintiff attempts to make this showing in two ways:  

(1) that Defendant failed to accommodate her disability when it fired her before she 

could avail herself of her approved intermittent leave, and (2) that Defendant 

applied its Attendance Policy less harshly to nondisabled, similarly-situated 

employees.  The Court takes up Plaintiff’s reasonable accommodation claim first, 

followed by her disparate treatment claim. 

a. Whether Plaintiff Was Denied a Reasonable 
Accommodation 

Discrimination under the ADA includes the employer’s failure to provide a 

“reasonable accommodation” for an employee’s disability, “unless doing so would 

impose undue hardship on the employer.”  Lucas v. W.W. Grainger, Inc., 257 F.3d 

1249, 1255 (11th Cir. 2001).  The ADA regulations contemplate that an employer 

and employee may need to engage in an “interactive process” to determine the 

appropriate reasonable accommodation.  29 C.F.R. § 1630.2(o)(3).  The employee 

has the initial responsibility to inform her employer that she needs an 

accommodation for her disability, Gaston v. Bellingrath Gardens & Home, Inc., 

167 F.3d 1361, 1364 (11th Cir. 1999), as well as to identify a reasonable 
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accommodation and demonstrate that the accommodation allows her to perform the 

essential functions of her job, Lucas, 257 F.3d at 1255-56.12  Unless the employee 

makes a specific demand for an accommodation, the employer’s duty to provide an 

accommodation is not triggered.  Frazier-White, 818 F.3d at 1255-56; Brooks v. 

Phoenix Metals Co., No. 1:15-cv-3612-ODE-JKL, 2017 WL 11093677, at *7-9 

(N.D. Ga. June 28, 2017).     

Defendant argues that it is entitled to summary judgment on Plaintiff’s 

reasonable accommodation claim because Plaintiff’s requested accommodation via 

Cigna in July 2018 was in fact approved, and that before July 2018, Plaintiff had 

not unambiguously asked for an accommodation.  [Doc. 51-1 at 6-9.]  Plaintiff 

responds that before she made the request to Cigna, she requested “a modified 

schedule/intermittent leave” when she told Mize and Gist “the disability related 

reasons for her tardies and absences and her concerns about the resulting attendance 

issues” and “asked for some ‘leeway’ with the attendance policy to accommodate 

same.”  [Doc. 54 at 15.]  Plaintiff also argues that even if those conversations were 

 
12 As an example for present purposes, “[a] ‘reasonable accommodation’ 

may include ‘parttime or modified work schedules,’” assuming such a schedule 
does not impose an undue hardship.  Holly v. Clarison Indus., L.L.C., 492 F.3d 
1247, 1257 (11th Cir. 2007) (quoting Stewart v. Happy Herman’s Cheshire Bridge, 
Inc., 117, F.3d 1278, 1285 (11th Cir. 1997)); see also 42 U.S.C. § 12111. 
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not specific enough to qualify as a request for a reasonable accommodation, 

Defendant still denied her the accommodation approved by Cigna when it fired her 

before she could avail herself of intermittent leave.  [Id. at 19.] 

The Court organizes its discussion of the parties’ arguments by first 

evaluating whether Plaintiff’s discussions with Mize and Gist constitute a request 

or requests for accommodation, and then turning to Plaintiff’s contention that 

Defendant denied her the accommodation that Cigna approved. 

i. Plaintiff’s Conversations with Mize and Gist 

Starting with Plaintiff’s requests to Mize, the evidence, when viewed in the 

light most favorable to Plaintiff, shows that in January 2018 she asked Mize at least 

once, 13  for flexibility in arriving late for work because her disability-related 

symptoms sometimes made it difficult for her to arrive at work on time.  

Specifically, Plaintiff testified that she asked Mize to “give me a break . . . when 

I’m one minute late . . . .” (Pl. Dep. at 114), and “if I was a few minutes late, that I 

would not be written up” (id. at 115).  She also testified that she told Mize that she 

 
13  Plaintiff asserts that “she repeatedly asked Mize for leeway with the 

attendance policy.”  (PSMF ¶ 7 (emphasis added)).  Her contention that she did so 
“repeatedly” is not supported by the record, however, as she points to no evidence 
regarding how frequently she made these requests, or even that she did so more 
than once. 
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wanted to not be written up for tardiness because she had “a medical condition that 

directly impacts me in the mornings in driving.”  (Id. at 116-17.)   

These comments were not, as Plaintiff contends, sufficiently specific to 

constitute a request for a “modified schedule/intermittent leave” or any other 

accommodation under the ADA.  [See Doc. 54 at 15.]  Plaintiff’s request was 

nonspecific, amounting to little more than a request that she be allowed to report to 

work when she wanted without reprimand.  Unfortunately for Plaintiff, this sort of 

request—for open-ended flexibility in arrival time—does not qualify as a request 

for a reasonable accommodation sufficient to trigger the employer’s duty to engage 

in an interactive process with the employee.  For example, in Earl v. Mervyns, Inc., 

an employee asked permission to arrive to work at any time without reprimand and 

to make up any missed time at the end of her shift.  207 F.3d 1361, 1367 (11th Cir. 

2000).  The Court of Appeals found that this request for a flexible start time was 

not for a reasonable accommodation explaining that: 

A request to arrive at work at any time, without reprimand, would 
in essence require [the employer] to change the essential functions 
of [the employee’s] job, and thus is not a request for a reasonable 
accommodation.  [The employer] was therefore under no duty to 
engage in an “interactive process” or to show undue hardship. 

Id. (emphasis added).  Similarly, in Jackson v. City of Birmingham, a district court, 

relying on Earl, found that an employee’s request for “leeway” in arriving to work 
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did not constitute a request for a reasonable accommodation where the employee 

could not specify a particular start time.  364 F. Supp. 3d 1310, 1325 (N.D. Ala. 

2019) (“Given the unpredictable nature of [the] request for a flexible start time, 

[plaintiff] has not demonstrated that his request for a flexible start time constitutes 

a reasonable accommodation.”).  The same goes for Plaintiff’s request in this case 

for a “break” or “leeway” in relation to Defendant’s Attendance Policy.  Her 

request was, in essence, a demand for an unspecified degree of flexibility in 

arriving to work late.14  As a result, her request to Mize is too vague and nonspecific 

to constitute a request for an accommodation sufficient to trigger Defendant’s 

obligation to engage in the interactive process. 

Plaintiff’s contention that she requested an accommodation from Gist also 

fails.  Plaintiff insists that she requested an accommodation when she discussed 

“her attendance issues and her need for relief so she could continue working” with 

Gist.  (See PSMF ¶ 9.)  The record, however, does not reflect that Plaintiff in fact 

requested any different sort of “relief” from Gist than she did from Mize.  Plaintiff 

 
14 This conclusion is underscored by the fact that Plaintiff does not appear to 

have explained how much time or flexibility she needed, or why she could not leave 
for work a few minutes earlier to build in a buffer in case her vision problems 
delayed her commute.   
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simply discussed her medical condition and concern over attendance problems in 

general terms, but admittedly did not specifically request any accommodation and 

did not know that she could.  (See Pl. Dep. at 177-78 (“I did not say I need a specific 

reasonable accommodation . . . [but] to please help me with the situation.  Because 

at the time I didn’t have any idea that there was any -- that I could go and ask for 

the specific reasonable accommodation.”).)  Accordingly, Plaintiff’s discussion 

with Gist in February 2018 was not sufficiently specific to constitute a request for 

an accommodation.   

ii. Cigna’s Approval of a Reasonable 
Accommodation 

Turning next to Plaintiff’s request to Cigna, Plaintiff argues that Defendant 

denied her a reasonable accommodation by terminating her employment before she 

could avail herself of intermittent leave.  [See Doc. 54 at 19.]  The problem with 

this argument is Cigna approved eight hours of leave, six times per month for 

Plaintiff to attend doctor’s office appointments.  (Pl. Dep. Ex. 16 (indicating that 

the approved intermittent leave was for “8.00 hours 6 times every 1 month(s) for 

Office Visit).)  Cigna did not, however, approve an accommodation that would 
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have allowed her to arrive to work late without reprimand.15  As a result, even with 

the accommodation that Cigna approved, Plaintiff was still required to arrive to 

work on time (or within seven minutes of her scheduled start time) as required by 

Defendant’s Attendance Policy.  Moreover, there is no evidence that links any of 

Plaintiff’s late arrivals to a medical appointment.  Indeed, Plaintiff confirmed at her 

deposition that she did not have medical appointments around the time of her start 

times for her shifts.  (Pl. Dep. at 230-31 (“Q:  Was the reason you were tardy to 

work on any of those occasions because you needed to attend a medical 

appointment?  A:  For being tardy?  A:  Yes.  For attending a medical appointment?  

Q:  Or needing to attend a medical appointment.  A.  No.”).)  So even though 

Plaintiff’s employment ended before she was able to avail herself of the 

accommodation that Cigna approved, the record shows that the accommodation 

would not have excused her excessive tardiness or otherwise altered the trajectory 

of her employment.  Thus, Defendant did not deprived Plaintiff of a reasonable 

accommodation by terminating her employment before she could utilize her 

approved intermittent leave. 

 
15 Plaintiff submitted paperwork to Cigna indicating that the accommodation 

she sought was “[a]s needed leave to allow for appts, medical procedures, [and] 
access to emergency care related to [her health] condition.”  (Pl. Dep. Ex. 15.) 
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Accordingly, it is RECOMMENDED that Defendant’s motion for 

summary judgment be GRANTED in relation to Plaintiff’s ADA claim based on 

the alleged failure to provide a reasonable accommodation. 

b. Whether Plaintiff Was Treated Differently Because of 
Her Disability 

Plaintiff also contends that Defendant discriminated against her in violation 

of the ADA because it did not reprimand nondisabled employees who arrived late 

to work or did not clock in properly.  [Doc. 54 at 11-13.]  In evaluating standard 

disability discrimination claims based on circumstantial evidence, courts apply the 

familiar McDonnell Douglas three-step evidentiary framework.  See Wascura v. 

City of S. Miami, 257 F.3d 1238, 1242 (11th Cir. 2001) (“[A] plaintiff may establish 

a prima facie case of an ADA violation through circumstantial evidence using the 

familiar burden-shifting analysis employed in Title VII employment discrimination 

cases.”).  A employee may make out a prima facie case of disability discrimination 

by showing:  (1) she had a disability; (2) that she was otherwise qualified to perform 

the essential functions of the job; and (3) that similarly situated employees outside 

of her protected class were treated more favorably.  Wolfe v. Postmaster General, 

488 F. App’x 465, 468 (11th Cir. 2012).  Once the employee establishes a prima 

facie case, the burden shifts to the employer to articulate a legitimate, 
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nondiscriminatory reason for her termination.  Winnie, 750 F. App’x at 960.  “If 

the employer meets this burden, the employee can prove discrimination by offering 

evidence demonstrating that the employer’s reason was pretextual.”  Id.  “To 

demonstrate pretext, an employee must show such weaknesses, implausibilities, 

inconsistencies, incoherencies, or contradictions in the employer’s proffered 

reasons that a reasonable factfinder could find them unworthy of credence,” and 

that discrimination was the real reason.  Id. 

As noted above, Defendant does not contest that Plaintiff was disabled or 

that she was otherwise qualified for the position.  Instead, Defendant argues that 

Plaintiff’s disparate treatment claim fails because she has not presented evidence 

of similarly situated employees who were treated more favorably than her.  [Doc. 

51-1 at 10-11.]  Plaintiff counters that she has identified comparators—namely 

Donna Little, Caroline Dew, and Ginger Brown—who were not reprimanded for 

violating Defendant’s Attendance Policy.  [Doc. 54 at 12-13.]  In this instance, 

Defendant has the better of the arguments. 

“A plaintiff attempting to prove discrimination by way of comparators must 

show that [s]he and h[er] proffered comparators are ‘similarly situated in all 

material respects.’”  Vaughn v. FedEx Freight, Inc., 824 F. App’x 797, 804 (11th 
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Cir. 2020); see also Lewis v. City of Union City, 918 F.3d 1213, 1224 (11th Cir. 

2019) (en banc).  Factors relevant to this analysis include whether the comparator 

engaged in the same basic conduct or misconduct as the plaintiff; whether the 

comparator was subject to the same employment policy, guideline, or rule as the 

plaintiff; whether the comparator and the plaintiff had the same supervisor; and 

whether the comparator shared the plaintiff’s employment or disciplinary history.  

Menefee v. Sanders Lead Co., 786 F. App’x 963, 967 (11th Cir. 2019) (citing Lewis, 

918 F.3d at 1227-28).  In short, the “plaintiff and her comparators must be 

sufficiently similar, in an objective sense, that they cannot reasonably be 

distinguished.”  Lewis, 918 F.3d at 1228 (citation omitted).  

Plaintiff shared some important similarities with Little, Brown and Dew:  

they all worked as nurses, reported to Mize, and were subject to the same 

attendance policy.  (See Pl. Dep. at 179.)  But, weighing very heavily against 

Plaintiff’s position is the lack of evidence that Little, Brown, or Dew had a similar 

employment or disciplinary history as her.  Most significantly, Plaintiff, who had 

only been employed for a few months, had been disciplined twice under the 

Attendance Policy—first, when she received an Attendance Reminder based upon 

her four absences (Pl. Dep. Ex. 18), and second, when she was verbally 

Case 1:19-cv-05661-SDG   Document 74   Filed 05/19/21   Page 35 of 57



 

36 

reprimanded after her seventh tardy and/or missed punch occurrences (Id. Ex. 23 

(disciplinary action notice reflecting Plaintiff accumulated more than six tardies in 

a twelve-month period).)  Meanwhile, Plaintiff presents no evidence that Little, 

Brown, or Dew had comparable attendance problems.  Since there is no evidence 

that any of them incurred a sufficient number of tardies to warrant a reprimand 

under the Attendance Policy, Plaintiff cannot be heard to complain that she 

received excessive discipline for absenteeism when her putative comparators 

(Little, Brown, or Dew) did not. 

Plaintiff also contends that Little, Brown, and Dew were not reprimanded 

for any tardiness—whether formally or informally—while Plaintiff, no matter the 

reason, was “always counted as tardy” for arriving to work even one minute outside 

the seven-minute grace period.  [Doc. 54 at 12.]  Contrary to her stated position, 

however, Plaintiff’s assertion that she was “always counted as tardy” is simply 

inaccurate.  In particular, the evidence shows that on at least two occasions, 

Defendant excused Plaintiff’s late arrival.  (See Pl. Dep. Ex. 19 (showing excused 

tardies on December 20, 2017 and March 19, 2018).)  Simply put, the premise of 

Plaintiff’s argument—that Defendant applied a zero-tolerance policy uniquely to 

her—is not supported by the evidence. 
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Even looking at the putative comparators individually, Plaintiff’s argument 

is without merit.  As to Little, Plaintiff contends that she was better treated because 

on one occasion, Little forgot to clock but Mize did not reprimand her, whereas 

when Plaintiff subsequently forgot to punch, Mize “lectured” her and assessed a 

tardy.  [Doc. 54 at 12]; (See Pl. Dep. at 179-80).  Although there is intuitive appeal 

to Plaintiff’s anecdote, as discussed in above, Plaintiff has not presented any 

evidence that shows Mize had any history of tardiness or absenteeism.  Meanwhile, 

the evidence shows that Plaintiff was only counseled for a missed punch on a single 

occasion—on February 20, 2018, during her probationary period and after she had 

already been assessed two tardies and counseled at her 60-day probationary 

performance evaluation.  (Pl. Dep. at 189 (confirming that her 90-day probationary 

period ended on March 5, 2018); id. Exs. 19, 21.)  Without evidence that Little had 

a similarly extensive record of tardiness or absenteeism of a relatively brief period 

of time, the Court cannot conclude that she is a proper comparator or that Plaintiff 

was treated more harshly under Defendant’s Attendance Policy.  See Lewis, 918 

F.3d at 1228 (citing Tennial v. United Parcel Serv., Inc., 840 F.3d 292, 304 (6th 

Cir. 2016)). 
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Plaintiff’s attempt to compare herself to Brown and Dew is even weaker.  

Plaintiff asserts that Brown and Dew were each tardy at least once.16  (Pl. Dep. at 

192-93, 196-97.)  But Brown was a charge nurse and held a supervisory position.  

(Id. at 429.)  Meanwhile, Plaintiff admitted at her deposition that she did not know 

if Dew was or was not disciplined or counseled in any way for coming into work 

late.  (Id. at 194.17)  Without more, the Court cannot conclude that they were 

similarly situated in all material respects to Plaintiff. 

 
16 In her declaration, Plaintiff asserts that “on other occasions” Brown and 

Dew arrived late to work.  (Pl. Decl. ¶ 12).  At her deposition, however, Plaintiff 
testified that she did not know when Brown was late or whether she was late to 
work more than once (Pl. Dep. at 194, 196).  Similarly, she testified that she saw 
Dew come to work late “one time.”  (Id. at 192.)  To the extent that Plaintiff 
contends that Brown and Dew each arrived late to work more than once and outside 
the seven-minute grace period, the Court disregards Plaintiff’s contradictory 
declaration testimony in favor of her deposition testimony.  See McCormick, 333 
F.3d at 1240 n.7. 

17 Plaintiff asserts in her declaration that “On other occasions Ginger Brown 
and Caroline Dew arrived late and I specifically asked each [and they] denied 
receiving tardies.”  (Pl. Decl. ¶ 12.)  Plaintiff’s assertion that Dew arrived late flatly 
contradicts her deposition testimony that she did not know if Dew was disciplined 
or counseled for arriving late, and therefore need not be credited.  McCormick, 333 
F.3d at 1240 n.7.  Also, though her statement is not the model of clarity, to the 
extent that Plaintiff means to say that Dew denied to Plaintiff that she had been 
counted tardy is wholly conclusory and self-serving and, thus, does not create a 
genuine issue of material fact. 
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In passing, Plaintiff argues that even if Little, Brown, and Dew are not proper 

comparators, she can show disparate treatment under the ADA by piecing together 

a convincing mosaic of circumstantial evidence.  To support this theory, she points 

out that she was fired at the same time Cigna approved her request for an 

accommodation, that security escorted her off Defendant’s property, and that 

Defendant evaded and blocked her attempts to challenge her discharge.  [Doc. 54 

at 13.]  Where a plaintiff does not have a comparator to point to, the Eleventh 

Circuit has held that a prima facie case may also be made by showing a 

“‘convincing mosaic’ of circumstantial evidence that warrants an inference of 

intentional discrimination.”  Lewis, 918 F.3d at 1221 n.6 (citing Smith v. Lockheed-

Martin Corp., 644 F.3d 1321, 1328 (11th Cir. 2011)).  The Eleventh Circuit has 

specifically recognized three categories of circumstantial evidence that are relevant 

under the mosaic approach:   

(1) suspicious timing, ambiguous statements, and other bits and 
pieces from which an inference of discriminatory intent might be 
drawn, (2) systematically better treatment of similarly situated 
employees, and (3) that the employer’s justification is pretextual.  

Id. at 1185 (citing Lockheed-Martin, 644 F.3d at 1328) (internal quotation marks 

and alteration omitted).   
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Applying this framework here, the Court readily concludes that Plaintiff has 

not demonstrated a convincing mosaic of evidence that Defendant applied its 

Attendance Policy against her in a discriminatory fashion.  She points to no 

evidence suggesting that the times she was counseled or reprimanded for arriving 

late to work were suspiciously timed or that any supervisor or manager made any 

ambiguous comment about her disability in relation to any adverse action.  Nor has 

she shown—as discussed immediately above—that nondisabled employees were 

systematically treated better.  Nor has she shown that her being counted tardy was 

pretext for discrimination, since she has not actually disputed that she was late on 

each occasion.  Accordingly, Plaintiff’s reliance on the convincing mosaic theory 

of proof to establish disparate treatment in Defendant’s application of its attendance 

policy is misplaced. 

Accordingly, it is RECOMMENDED that Defendant’s motion for 

summary judgment be GRANTED as to Plaintiff’s ADA disparate treatment 

claim. 

2. Whether Plaintiff Was Subjected to Unlawful Retaliation 
For Engaging in Protected Activity Under the ADA 

Under the ADA’s anti-retaliation provision, “[n]o person shall discriminate 

against an individual because such individual has opposed any act or practice made 
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unlawful by this chapter.”  42 U.S.C. § 12203(a).  “To establish a prima facie case 

of retaliation, a plaintiff must show:  (1) statutorily protected expression; (2) 

adverse employment action; and (3) a causal link between the protected expression 

and the adverse action.”  Stewart, 117 F.3d at 1287.  To satisfy the final prong, the 

plaintiff must show “but-for” causation—that is, proof that the unlawful retaliation 

would not have occurred in the absence of the alleged wrongful conduct or actions.  

Frazier-White, 818 F.3d at 1258; see also Univ. of Tex. Sw. Med. Ctr. v. Nassar, 

570 U.S. 338, 360 (2013).  If the plaintiff establishes a prima facie case, the burden 

shifts to the employer to articulate a legitimate non-discriminatory reason for its 

actions.  Stewart, 117 at 1287.  If the employer satisfies that burden, the burden 

shifts to the plaintiff to demonstrate that at trial she could show that the employer’s 

proffered reason is pretext for unlawful retaliation.  Id. 

Defendant does not dispute that Plaintiff engaged in protected activity by 

requesting an accommodation through Defendant’s third-party administrator, 

Cigna, in July 2018.  It maintains, however, that Plaintiff voluntarily resigned and 

therefore cannot show that she suffered an adverse employment action or a causal 

link between her protected activity and separation from employment.  [Doc. 51-1 

at 15-27.]  Defendant additionally argues that Plaintiff presents no evidence that it 
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did not honestly believe that Plaintiff had resigned or that the real motivation was 

to retaliate against Plaintiff.  [Id. at 26-27.]   

Plaintiff contends that she has presented a question of fact about whether she 

was fired and whether it was retaliatory.  [Doc. 54 at 20-22.]  She asserts that she 

has shown causation because of the close temporal proximity—around a month—

between her request for an accommodation and her separation from employment, 

not to mention that just two hours passed after Gist and Morris learned that Cigna 

approved her request before they met with Plaintiff on the day her employment 

ended.  [Id. at 22.]  Finally, she argues that Defendant’s stated reason for the 

separation from employment—that Gist and Morris believed that she had 

voluntarily resigned—was pretextual given her testimony about the meeting and 

the fact that Defendant did not follow its own policy for handling voluntary 

employee resignations.  [Id. at 23.]   

The Court first addresses whether Plaintiff suffered an adverse action, and 

then analyzes whether Plaintiff has sufficiently established the causal element of 

the prima facie case or pretext. 

a. Adverse Employment Action 

To satisfy the adverse employment action prong of the prima facie case, the 

complained-of employment action must be “materially adverse,” such that the 
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action would “dissuade[] a reasonable worker from making or supporting a charge 

of discrimination.”  Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 

(2006) (quotation omitted); see Williams-Evans v. Advance Auto Parts, 843 F. 

App'x 144, 148 (11th Cir. 2021) (ADA retaliation case).  Defendant’s argument 

about Plaintiff’s separation is twofold:  first, Plaintiff did not suffer an adverse 

employment action because she voluntarily resigned, and second, even if she did 

not voluntarily resign, she has not presented sufficient evidence that she was 

discharged (actually or constructively).  [Doc. 51-1 at 16-23.]  Plaintiff responds, 

in essence, that she did not resign (either voluntarily or involuntarily); rather, she 

was fired.   

This is a close call, but at this juncture, viewing the evidence in the light 

most favorable to Plaintiff, the Court must find that Plaintiff has presented a 

genuine issue of fact as to whether she resigned or was fired.  Plaintiff’s testimony, 

while far from clear, indicates that during the August 10 meeting, Gist noted 

Plaintiff’s request for an ADA accommodation and repeatedly indicated that 

Defendant did not have to honor it.  (Pl. Dep. at 303, 334.)  Plaintiff—who was in 

a highly charged emotional state—responded that if that were the case, then she 

might need to resign.  (Id. at 304-05; see also Pl. Decl. ¶ 23.)  A reasonable 
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factfinder could interpret her statement as Plaintiff threatening to resign if her 

accommodation was not honored, but not actually doing so.  Moreover, Plaintiff’s 

statements and conduct after being told that Gist accepted Plaintiff’s resignation 

support the view that Plaintiff did not resign.  Plaintiff immediately, emphatically, 

and repeatedly attempted to correct Gist, explaining that she had not resigned and 

refusing to hand over her badge.  (Pl. Dep. at 311.)  Then later, when security 

confronted her, she told them that she had not resigned.  (Id. at 339-40.)  These 

statements and actions are wholly inconsistent with those of someone who 

voluntarily quit their job. 18   Ultimately, the question of whether Plaintiff’s 

employment ended with her resignation or whether she was terminated is one a trier 

of fact will have to decide.  Cf. Porter v. Houma Terrebonne Hous. Auth. Bd. of 

Comm’rs, 810 F.3d 940, 947 (5th Cir. 2015) (holding that the failure to accept an 

employee’s recission of her resignation is an adverse employment action for 

retaliation purposes); Spaulding v. New York City Dep’t of Educ., No. 

 
18 Defendant’s reliance on Martinez v. Mohawk Industries, Inc., No. 4:08-

CV-0203-HLM, 2009 WL 10664919 (N.D. Ga. Dec. 28, 2009), is misplaced.  [See 
Doc. 51-1 at 16-17.]  In Martinez, the plaintiff told his supervisor, “I just want to 
quit; I don’t want this anymore” and “I’ll bring in my keys and my badge.”  Id. at 
*7.  Here, taking Plaintiff’s version of the events as true, as the Court must, her 
statement to Gist was far more equivocal and apparently conditioned on whether 
Defendant would honor an ADA accommodation.   
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12CIV3041KAMVMS, 2015 WL 12645530, at *61 (E.D.N.Y. Feb. 19, 2015) 

(same), report and recommendation adopted, 2015 WL 5560286 (E.D.N.Y. Sept. 

21, 2015).  Accordingly, the Court finds that Plaintiff has satisfied her burden to 

show she suffered an adverse employment action. 

b. Causation 

As to causation, Plaintiff points to the close temporal proximity between her 

protected activity and the adverse employment action.  Here, there was 

approximately a one-month gap between when Plaintiff applied for an ADA 

accommodation through Cigna and her separation.  This close temporal proximity 

is enough to establish a causal connection for purposes of a prima facie case.  See 

Farley v. Nationwide Mut. Ins. Co., 197 F.3d 1322, 1337 (11th Cir. 1999) (holding, 

for purposes of an ADA retaliation claim, that a seven-week gap between a 

plaintiff’s protected expression and his termination was sufficient to show 

causation); see also Higdon v. Jackson, 393 F.3d 1211, 1220 (11th Cir. 2004) (“We 

have held that a period as much as one month between the protected expression and 

the adverse action is not too protracted.”); Donnellon v. Fruehauf Corp., 794 F.2d 

598, 601 (11th Cir. 1986) (one-month gap between engaging in protected activity 

and discharge sufficient to show causation in Title VII retaliation case); see also 

Brungart v. BellSouth Telecomms., Inc., 231 F.3d 791, 799 (11th Cir. 2000) 
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(holding that close temporal proximity alone sufficient to establish causal 

connection unless there is “unrebutted evidence that the decision maker did not 

have knowledge that the employee engaged in protected conduct”).  Moreover, 

viewing the evidence in the light most favorable to Plaintiff, Gist was aware going 

into the meeting that Plaintiff had sought, and Cigna just approved, an ADA 

accommodation.  And while Gist contends that they did not discuss Plaintiff’s 

accommodation request or its approval at the meeting, Plaintiff has offered 

testimony that Gist did in fact refer to the accommodation and indicated that 

Defendant did not have to honor the accommodation.  Between the very close 

temporal proximity between Plaintiff’s protected activity and her separation, the 

fact that Gist had just discovered Plaintiff’s approved ADA accommodation, and 

Plaintiff’s testimony that Gist raised the topic and said that Defendant did not have 

to honor her accommodation, the Court finds that she has met her burden to 

establish a causal connection here, and has made out her prima facie case. 

c. Pretext 

Because Plaintiff established a prima facie case of retaliation, the burden 

shifts to Defendant to proffer a legitimate nondiscriminatory reason for the adverse 

employment action.  Defendant has done so, pointing to evidence that Gist believed 

that Plaintiff had resigned from employment.  Therefore, the burden shifts back to 
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Plaintiff to show by a preponderance of the evidence that the employer’s legitimate 

nondiscriminatory reason was pretext for discrimination.  To do so, an employee 

must “come forward with evidence, including the previously produced evidence 

establishing the prima facie case, sufficient to permit a reasonable factfinder to 

conclude that the reasons given by the employer were not the real reasons for the 

adverse employment decision.”  Chapman v. AI Transp., 229 F.3d 1012, 1024 (11th 

Cir. 2000) (en banc) (quoting Combs v. Plantation Patterns, Meadowcraft, Inc., 

106 F.3d 1519, 1528 (11th Cir. 1997) (quotation marks omitted)).  In making the 

required pretext showing, “[a] plaintiff is not allowed to recast an employer’s 

proffered nondiscriminatory reasons or substitute [her] business judgment for that 

of the employer”; and as long as “the proffered reason is one that might motivate a 

reasonable employer, an employee must meet that reason head on and rebut it, and 

the employee cannot succeed by simply quarreling with the wisdom of that reason.”  

Id. at 1030.  Instead, she must demonstrate “such weaknesses, implausibilities, 

inconsistencies, incoherencies, or contradictions in the employer’s proffered 

legitimate reasons for its action that a reasonable factfinder could find them 

unworthy of credence.”  Combs, 106 F.3d at 1538 (internal quotation omitted).   
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Significantly for present purposes, “an employer’s mistaken belief is 

insufficient to establish pretext.”  Vaughn, 824 F. App’x at 803 (citations omitted).  

“In and of itself, the mere fact that an employer was mistaken about the facts upon 

which the challenged employment decision was based does not establish pretext.”  

Jones v. RS & H, Inc., 775 F. App’x 978, 988 (11th Cir. 2019).  “Rather, ‘a plaintiff 

must present evidence from which a reasonable jury could find that the defendant 

did not honestly believe the facts upon which he allegedly based his non-

discriminatory decision.’”  Id. (quoting Woodard v. Fanboy, L.L.C., 298 F.3d 1261, 

1265 (11th Cir. 2002)).  In other words, the Court’s “inquiry into pretext centers 

on the employer’s beliefs, not the employee’s beliefs and, to be blunt about it, not 

on reality as it exists outside of the decision maker’s head.”  Alvarez, 610 F.3d at 

1266. 

The Court finds that there is an issue of fact as to whether Gist and Morris 

honestly believed that Plaintiff had resigned during the August 10 meeting.  As an 

initial matter, Plaintiff’s account of the meeting diverges in very meaningful ways 

from Gist and Morris’s account.  And because a reasonable factfinder could believe 

Plaintiff’s account, he or she could also conclude that Gist and Morris’s account is 

not credible.  To recap, according to Plaintiff’s testimony, Gist took up the subject 
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of Plaintiff’s accommodation19 just to inform Plaintiff that Defendant need not 

honor it.  Plaintiff, meanwhile, merely warned the pair that she might resign if her 

requested accommodation was not honored.  Gist jumped on this statement and 

immediately told Plaintiff that she interpreted Plaintiff as having voluntarily 

resigned, suggesting she may have been looking for a reason to separate Plaintiff.  

When Plaintiff vehemently and repeatedly denied that she had done so, Gist and 

Morris refused to accept her recission, again indicating that they were more 

interested in separating Plaintiff than honoring her wishes.20  What’s more, Plaintiff 

was emotional at the August 10 meeting, and subject to being misunderstood, 

inarticulate, or even hyperbolic.  Thus, Plaintiff’s immediate attempt to clarify that 

she did not intend to resign could lead a reasonable jury to conclude that Gist and 

Morris—who, by their own account knew that they were dealing with an emotional 

individual—did not honestly believe that Plaintiff had, in fact, intended to quit and 

 
19 In Gist’s telling, the subject of an ADA accommodation was not even 

raised during their meeting; instead, the August 10 meeting pertained entirely to 
Plaintiff’s problem communicating and interacting with leadership and coworkers.  
(See Gist Decl. ¶¶ 15-17.)  Of course, the Court must resolve the factual dispute in 
Plaintiff’s favor at this juncture. 

20 It also undisputed that Plaintiff refused to hand over her security badge 
when asked.   
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simply used the opportunity to terminate her employment.21  Accordingly, Plaintiff 

has raised serious issues about Gist and Morris’s credibility, the accuracy of their 

accounts, and the truth of their assertions that they believed Plaintiff’s resigned. 

Beyond this, Plaintiff’s account could also lead a reasonable factfinder to 

conclude that her protected activity was the real reason—the “but-for” cause—of 

her separation.  In particular, Gist (1) had just learned that Plaintiff’s intermittent 

leave accommodation had been approved and, according to Plaintiff’s testimony, 

(2) spent the August 10 meeting focused on Plaintiff’s tardiness and the fact that 

Defendant need not respect the accommodation.  Based upon this, a reasonable jury 

could conclude that Gist, in reality, sought to have Plaintiff separated from 

employment rather than deal with continued absences that might have been excused 

under the terms of the accommodations and that Plaintiff’s accommodation was 

therefore the real reason for her separation.  See Gogel v. Kia Motors Mfg. of Ga., 

Inc., 967 F.3d 1121, 1136 (11th Cir. 2020) (“A reason is not pretext for retaliation 

unless it is shown both that the reason was false, and that retaliation was the real 

 
21 Significantly, Gist offered testimony that she (Gist) told Plaintiff that it 

was not her intent that Plaintiff quit.  (Gist Decl. ¶ 18.)  A reasonable factfinder 
might conclude that if Gist really did not intend to separate Plaintiff, she would not 
have been as quick to accept her resignation or ask for her badge. 
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reason.”) (cleaned up) (quoting Springer v. Convergys Customer Mgmt. Grp. Inc., 

509 F.3d 1344, 1349 (11th Cir. 2007)).  Ultimately, under these circumstances, 

there is a conflict over the material evidence on the question of whether the 

Defendant would have allowed Plaintiff to be separated but for her protected 

activity, and that conflict must be submitted to a jury. 

Accordingly, under Plaintiff’s version of the events—which, again this 

Court is bound to accept as true for purposes of summary judgment—the Court is 

constrained to find that an issue of fact exists as to whether Gist and Morris 

honestly believed that Plaintiff had resigned or whether they used her statements 

as pretext to fire her.  See Carstetter v. Adams Cnty. Transit Auth., No. CIV.A. 

1:06-CV-1993, 2008 WL 2704596, at *9 (M.D. Pa. July 8, 2008) (finding issue of 

fact as to pretext where plaintiff, upon learning that employer believed he had 

voluntarily resigned from employment, “immediately acted to correct the 

misunderstanding”); cf. Castello v. Delta Air Lines, Inc., No. 94 C 4444, 1996 WL 

563544, at *4 (N.D. Ill. Oct. 1, 1996) (recognizing that “to create a material issue 

of fact, [the plaintiff] would need to show not only that she did not resign, but also 

that the decision-makers knew she did not resign, or did not genuinely believe she 

resigned, and were therefore using the supposed resignation as a pretext for 
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discrimination”).22  As a result, Defendant’s only proffered reason for Plaintiff’s 

separation stands rebutted, leaving the inference established by the prima facie case 

that Plaintiff was actually retaliated against for engaging in protected activity.23 

Based on the foregoing, it is RECOMMENDED that Defendant’s motion 

for summary judgment be DENIED as to Plaintiff’s ADA retaliation claim. 

3. Intentional Infliction of Emotional Distress 

Under Georgia law, in order to prevail on an intentional infliction of 

emotional distress claim, a plaintiff must allege conduct that was:  “(1) intentional 

or reckless; (2) extreme and outrageous; and (3) the cause of severe emotional 

distress.”  Wilcher v. Confederate Packaging, Inc., 287 Ga. App. 451, 453 (2007).  

Liability for intentional infliction of emotional distress has been found “only where 

 
22 Of course, this is not to say that Gist and Morris’s accounts of the August 

10 meeting—which are consistent with each other—are not worthy of credence.  It 
is just that at this point, Plaintiff’s account is the one that the Court must accept as 
true.   

23  Defendant contends that its policies authorized Gist and Morris to 
immediately accept Plaintiff’s resignation and that the resignation was effective 
when it was tendered.  (See Gist Decl. ¶ 22.)  Defendant’s policies also prohibited 
the verbal withdrawal of a resignation, requiring instead that employees do so in 
writing to be effective.  (Id. ¶ 23.)  These policies come into play, however, only if 
the employee has actually resigned.  As discussed above, a reasonable trier of fact 
could conclude that Plaintiff did not actually resign during the August 10 meeting, 
and thus, that the policies explained in Gist’s declaration would have had no 
application. 

Case 1:19-cv-05661-SDG   Document 74   Filed 05/19/21   Page 52 of 57



 

53 

the conduct has been so outrageous in character, and so extreme in degree, as to go 

beyond all possible bounds of decency, and to be regarded as atrocious, and utterly 

intolerable in a civilized community.”  Farrell v. Time Serv., Inc., 178 F. Supp. 2d 

1295, 1299 (N.D. Ga. 2001) (quoting Biven Software, Inc. v. Newman, 222 Ga. 

App. 112, 113-14 (1996)) (finding termination based upon sex and pregnancy did 

not support intentional infliction of emotional distress claim); see also Cornelius v. 

Auto Analyst, Inc., 222 Ga. App. 759, 762, n.2 (1996) (finding language threatening 

criminal prosecution when none was available did not amount to intentional 

infliction of emotional distress).  Normally, the “issue of whether the allegations 

rise to the requisite level of outrageousness is a question of law for the court to 

decide.”  Farrell, 178 F. Supp. 2d at 1299 (quoting Biven, 222 Ga. App. at 114); 

Gordon v. Frost, 193 Ga. App. 517, 521 (1989) (outrageousness is a question for 

the court, unless reasonable persons could disagree, in which case the question 

should be decided by a jury)).  “Generally, Georgia law does not consider adverse 

employment actions ‘extreme or outrageous.’”  Pierri v. Cingular Wireless, LLC, 

397 F. Supp. 2d 1364, 1381 (N.D. Ga. 2005); accord id. at 1381-82 (collecting 

cases).  Indeed, termination from employment, however stressful, is not generally 
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considered extreme or outrageous conduct.  Clark, 990 F.2d 1217, 1229 (11th Cir. 

1993). 

Plaintiff contends that Defendant’s conduct was extreme and outrageous 

because Gist and Morris told her that her accommodation need not be honored and 

deliberately misconstrued her response to that statement to be a resignation from 

employment.  [Doc. 54 at 24.]  She additionally argues that Defendant rebuffed her 

efforts to seek reinstatement, and instead escorted off property by armed security 

guards who took her badge.  [Id.]   

On these facts, the Court concludes that the events surrounding Plaintiff’s 

termination do not constitute the sort of extreme and outrageous conduct that is 

actionable under Georgia law.  Even if Plaintiff is right that Gist unreasonably and 

deliberately misconstrued Plaintiff’s words to make it sound as if she had resigned, 

it cannot be said that Gist or Morris acted in a manner that would naturally give 

rise to “such intense feelings of humiliation, embarrassment, fright or extreme 

outrage as to cause extreme emotional distress.”  See Clark, 990 F.2d at 1229.  The 

same goes for Plaintiff’s fruitless attempts following the meeting to speak to 

someone in administration as well as her encounter with hospital security.  Even 

taking as true that Plaintiff’s termination was motivated by retaliation, the 
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circumstances of her termination were not extreme and outrageous.  Accordingly, 

Defendant’s motion for summary judgment should be GRANTED as to her state 

law claim for intentional infliction of emotional distress. 

II. MOTION TO WITHDRAW 

On May 9, 2021, Plaintiff’s counsel, Loretta A. Smith, moved to withdraw 

as counsel.  [Doc. 67.]  According to the motion, Smith notified Plaintiff via email 

on February 11, 2021 of her intent to withdraw as counsel; on March 23, 2021 

Smith provided to Plaintiff a formal Notice of Intent to Withdraw that complied 

with Local Rule 83.1(E); and Plaintiff received the notice on March 25, 2021.  [Id. 

at 2.]  In her motion, however, Smith did not give a reason for seeking permission 

to withdraw.  On May 12, 2021, Plaintiff filed an opposition to Smith’s motion.  

[Doc. 70.]   

On May 17, 2021, the Court held a videoconference hearing on the motion.  

[Doc. 72.]  During the hearing, Smith told the Court that she wished to withdraw 

because Plaintiff had not reimbursed her for deposition expenses and because her 

workload had increased to the point that she felt she could not devote sufficient 

attention to the case.  Plaintiff responded that she would consent to Smith 

withdrawing from the case once the undersigned issued a ruling on the pending 

motion for summary judgment.  She also expressed confidence that she could 
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obtain replacement counsel within 21 days of the undersigned’s decision.  She also 

represented that she had attempted to find replacement counsel, however, none 

were willing to take the case with the dispositive motion pending.   

At this stage, the Court is of the view that Smith’s motion to withdraw should 

be denied without prejudice to her renewing the motion upon the earlier of (1) the 

appearance of substitute counsel, or (2) the District Judge’s ruling on this report 

and recommendation.  By Plaintiff’s telling, she has replacement counsel waiting 

in the wings who are willing to take over the case once the undersigned has issued 

a report and recommendation.  If Plaintiff is correct, then having Smith stay on as 

counsel of record will avoid a gap in continuity of counsel.  If, on the other hand, 

replacement counsel does not appear, then the impact to Smith to handle objections 

to this report and recommendation should not be so onerous to warrant withdrawal.  

While the Court appreciates the demands of a busy law practice, there are other 

options available to counsel short of dropping a client, including, for example, 

associating co-counsel.  In contrast, the possible impact that a gap in representation 

could have on Plaintiff—who suffers from vision problems and has no legal 

training—could be catastrophic.  To be clear, the Court in no way condones 

Plaintiff’s refusal to reimburse her lawyer for expenses incurred in this case; 
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however, at this point, the Court believes that the most efficient and fair way 

forward is for Smith to remain in the case as counsel of record until either successor 

counsel appears on Plaintiff’s behalf or the District Judge rules on the pending 

motion for summary judgment. 

Accordingly, Smith’s Motion to Withdraw is DENIED without prejudice to 

Smith renewing the motion at a later time. 

III. CONCLUSION 

For the foregoing reasons, the Motion to Strike [Doc. 59] and Motion to 

Withdraw [Doc. 67] are DENIED, and it is RECOMMENDED that the motion 

for summary judgment [Doc. 51] be GRANTED IN PART AND DENIED IN 

PART.   

IT IS SO ORDERED and RECOMMENDED this 19th day of May, 2021. 

 
____________________________________ 
JOHN K. LARKINS III 
United States Magistrate Judge 
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