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been accustomed to being raised under one set of religious 
standards throughout their lives. 

The purpose of this article is to address the issue of whether 
the parent who remains observant (and wants the children to 
continue the same) has a right to obtain an award protecting 
the religious observance of the child or enter into an enforce-
able contract with the other parent—defining in what religion 
the child should be raised and what practices should be fol-
lowed while in the care of the other parent. The short answer 
in many of the cases is that under recent case law, it is not pos-
sible to protect the status quo and continued religious obser-
vance of the children if it will restrict the other parent’s rights 
and religious freedom. 

The Constitutional Right to Religious Freedom
Under the United States Constitution, the First Amend-

ment grants and protects an express fundamental right for 
individuals to believe and freely practice their own religions 
and beliefs.5 It is apparent from recent decisions rendered by 
the Appellate Division, Second Department, in matrimonial 
cases that the very same rationale used in Friederwitzer—that 
religion may be a factor in a best interest analysis and religious 
upbringing provisions will be legally enforced—no longer ex-
ists in the court today.

There have always been certain legal tenets that are clear—
the doctrine of stare decisis and legal precedent. Stare decisis 
does not mean that the rules of law cannot change, but only 

The leading standard governing child custody matters is 
the best interest of the child. This standard is referred to and 
cited in the seminal case of Friederwitzer v. Friederwitzer.1 
Friederwitzer has been cited in many legal memoranda and 
cases concerning this standard. The best interest standard is 
used by the courts in deciding custody matters, and the stan-
dard followed by forensic evaluators in their evaluations to de-
termine custody of the children. 

To briefly summarize, the Friederwitzer case centered on 
a change of custody based on the mother’s religious decisions 
and how those choices affected the children. The parties were 
to raise their children under the tenants of Orthodox Judaism. 
Thereafter, the mother had an unrelated male sleep over in 
the apartment while the children were there, and this person 
turned on the television during the Sabbath. This was asserted 
to be a violation of the Judgment of Divorce, and, coupled 
with the mother leaving the children at night alone while the 
children voiced their objections to her, the court found that 
these changes in routine and lifestyle (religious observance) 
were confusing and detrimental to the children.2 Thus, in 
light of what was in the best interest of the children, the court 
found it proper to transfer physical custody of the children to 
the father. Since the fact pattern articulated in 1982’s Frieder-
witzer, there has been a tremendous shift in the application of 
the best interest and custody modification standard as it relates 
to the religious observance of the parents and the religious 
upbringing of the children per agreement and court order.3 
As a result of this change in viewpoint, I would surmise that if 
Friederwitzer was before the court today, the outcome would 
differ significantly. 

In matrimonial and custody matters, conflicting religious 
observance between parents has always been an issue. In many 
cases, religion is a prevalent factor when determining custody, 
especially in homogenous communities. Courts in various 
counties throughout New York State have been inundated 
with various cases revolving around differing religious obser-
vance between parents, included but not limited to Orthodox 
Judaism, Islam, and Christianity.4

In some cases, religiously observant parties enter a mar-
riage, have children, and raise those children according to 
their religious principles. However, later one party may de-
velop conflicting beliefs and no longer desire to continue in 
the religious lifestyle prior observed and imparted upon the 
children. This conflict may then affect the children who have 
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the agreement of the parents, or, where there is no agreement, 
to the custodial parent.”14 If, however, the court finds judi-
cial intervention necessary, the court may only do so upon a 
finding that the “moral, mental and physical conditions are so 
bad as seriously to affect the health or morals of children.”15 
Consequently, during this period of time, New York courts 
were reluctant to interfere with mutually agreed upon parental 
religious decisions. 

By 1984, this public policy argument against judicial in-
tervention lost its rigor and courts in the Second Department 
began expanding the circumstances where a court may inter-
vene. In Aldous v. Aldous,16 the court held that religion may be 
considered in a custody matter in three circumstances:

1. When a child has developed specific ties to a specific re-
ligion and those ties can be better served by one parent; 
or 

2. When a religious belief violates a state statute; or 

3. When a religious belief poses a threat to a child’s well-
being. 

Of these three circumstances, the first is the primary focus 
of this article. 

In the case of De Luca v. De Luca,17 the children were raised 
as Catholics, but the mother later began studying to become a 
Jehovah’s Witness. The court stated that it could not interfere 
with the custody decision regarding the child’s upbringing un-
less there was a threat of harm to the child.18 Furthermore, the 
father could expose the children to other religious beliefs when 
he had them in his care.19 During the same year, in Arain v. 
Arain,20 the court stated that 

While courts will enforce a contractual agree-
ment between spouses concerning the reli-
gious upbringing of a child . . . in this case, 
the Family Court properly dismissed the ap-
pellant’s cross petition seeking a change of 
physical custody due to the absence of any 
evidence that the petitioner violated the pro-
vision of a stipulation which obligated her 
to “raise the child pursuant to the Muslim 
faith.”

By the early 2000s, Justice Jeffrey S. Sunshine of the Kings 
County Supreme Court further expanded the circumstances 
in which a court may intervene. In Ervin R. v. Phina R.,21 the 
court held that religion may be considered to the extent that it 
is described in an agreement and only to the degree necessary 
for the children in light of their religious upbringing. Addi-
tionally, the court explained that the noncustodial parent has 
an obligation to respect the custodial parent’s religious deci-
sions for the children and to encourage the children to adhere 
to the religious traditions they were raised with.22 However, 

that the changes in the law are clearly made in reliance upon 
well settled law. In other words, if there is a logical connection 
between both interpretations of law, there is room for liberal 
interpretation. The Friederwitzer decision is precedent, and 
courts are therefore required to apply it in a manner consis-
tent with its meaning, its context, and its application. More-
over, that precedent established the right of parents to have the 
courts consider the stability provided by a consistent religious 
upbringing when evaluating what is in the child’s best inter-
ests. However, the recent movement of the courts have taken 
away any right to restrict the other parent’s behavior and ac-
tions vis-a-vis religious observance when with the child. The 
recent cases of Weisberger v. Weisberger, Cohen v. Cohen and 
Weichman v. Weichman,6 do not follow the pattern established 
in Friederwitzer.

As mentioned earlier, religious disparities between parents 
are common in custody matters and are subject to the best 
interest standard because these issues are directly relevant to 
the stability and well-being of the child. Per contra, the First 
Amendment requires that courts remain neutral in regard to 
religion. Hence, the appropriate application of the law today 
should require a balancing test. In fact, such balancing was 
implemented in pre-Friederwitzer cases where religious obser-
vance was a factor, but has evidently changed in more recent 
cases as described more thoroughly below. 

Balancing Tests, Agreements, and Court 
Intervention

In 1980, in Perlstein v. Perlstein,7 the court held that in 
cases where the parents have joint custody, the court should 
consider only the well-being of the child, but in cases where 
the parties have a custody agreement, the agreement should 
be balanced together with the best interests of the child. The 
court noted that if the parties have an agreement regarding 
the religious upbringing of a child and one party breaches that 
agreement, the breaching party must show that the agreed-
upon religious guidelines are detrimental to the child’s well-
being.8 Subsequently, in 1982’s Gruber v. Gruber,9 the court 
found that because the children had attended private yeshi-
vot10 (Jewish school) all their lives, it was in their best interests 
to continue their education in a similar environment, despite 
their mother’s wish to place them in public school. 

Shortly after Gruber, in 1982, Spring v. Glawon was decid-
ed.11 There, the court explained that in cases where an agree-
ment exists containing reasonable restraints on the religious 
upbringing of the children, those restraints will be enforced 
unless the restrains are in conflict with the best interest and 
well-being of the children.12 Further, the court stated that as 
a policy matter, judicial intervention in cases that involve the 
religious upbringing of children should be a last resort.13 The 
court in Spring stated that “the determination of that matter 
is best left to the child, if of sufficient age and intelligence, 
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cluded that religion may be used as a stability factor in decid-
ing custody.26 

In many of these cases, the subject children are often in 
their formative years. As a result of the impressionable state 
of these children, one would be hard-pressed to say that this 
conduct does not cause stress and confusion to a child. More-
over, these impacts may have lasting effects. Sadly, matrimo-
nial courts struggle with this fragile issue all too often and do 
not protect against religious instability that is therein imposed 
on the children.

Often the court will also require the assistance of profes-
sionals, such as forensic evaluators. These professionals are 
required to use religion as a factor in their forensic psychologi-
cal evaluations as dictated under psychological protocols. In 
forensic reports specifically, religion must be addressed where 
the forensic evaluation is meant to assist the court in a custody 
determination.27 The same applies with advocacy of the at-
torney for the child. 

As noted earlier, in situations where both parents are of a 
similar religious background, upbringing, and “intention” to 
remain religious (before and during the marriage), and one 
party later decides to live a non-religious lifestyle, the chil-
dren may experience great confusion. The subject children 
have been raised in a specific and consistent manner (i.e., at-
tend religious schools and religious services on a regular and 
consistent basis) during the marriage but then this lifestyle is 
dismantled. Consistency and stability are critical to a child’s 
development; hence, any turbulence to a child’s develop-
ment—religious or not—must be analyzed by the court as a 
factor in determining the best interest of the child.

In the past, in some cases issues relating to religious up-
bringing have been resolved by agreement. In such instances, 
the parties create an agreement that specifies what religious 
conduct the parents will adhere to and maintain in front of the 
children and define parameters for the religious observance of 
the children. 

Recent Cases
Recently, the case law has been developing with cases such 

as Weisberger v. Weisberger,28 wherein courts have held that ir-
respective of signed agreements with the assistance of counsel 
incorporated into a judgment of divorce, if a parent’s personal 
conduct is affected and the ability to freely observe religious 
practices is impacted, those agreements will no longer be up-
held. This has completely altered the prior history and courts’ 
involvement in religious upbringing of the children. 

Subsequently, in Cohen,29 the court found that agreements 
between parties dictating certain religious practice will only be 
applied with regard to the child’s actual observance. The court 
in Cohen held that where an agreement states that one parent 
must in some way adhere to the rules of a religion they do not 

courts have refused to enforce such agreements upon a finding 
that the terms of the agreements are not in the best interest of 
the children.23 

Children need structure and stability and without struc-
ture and stability, the child is vulnerable to harm because they 
are placed in an environment deemed “normal,” when in real-
ity the environment is both unstable and confusing. For ex-
ample, a child attending a Catholic school who is exposed to 
adults eating meat on Fridays during Lent or a student in the 
Orthodox Yeshiva being exposed to cheeseburgers, or concerts 
on a Saturday, are put in a situation counter to their com-
munity and lifestyle. In other words, eating a cheeseburger 
alone is not in itself unstable or confusing. The problem arises, 
however, when a child is taught that it is wrong by one parent 
and/or school and then sees the other parent doing it or is put 
in an environment where the “wrong” behavior, contrary to 
the religious doctrines, is regularly practiced. This creates the 
instability and confusion. 

Ultimately, the question still remains—what rights does a 
custodial parent have in directing a child’s religious upbring-
ing and/or maintaining the status quo? If a parent can deter-
mine the religious boundaries of his or her child’s upbringing, 
do they have further rights to insure the respective child’s reli-
gious upbringing or not? Is the religious freedom of the child 
to practice the determined religion without being subjected to 
other religions and observances during their formative years 
protected by law? Does the child have the right not to be ex-
posed to events, actions, and observances that contradict the 
religious practices they are taught in an effort to maintain sta-
bility and uphold the best interest of the child? In a case of 
sole custody, does the custodial parent have any safeguards to 
ensure the maintenance of religious standards when the chil-
dren have parenting time with the other parent?

Parties, and therein, by implication, children, are directed 
to abide by parenting time awards or custodial agreements that 
are entered into. However, courts in recent cases have barred, 
on constitutional grounds, the parties’ voluntary, contractual 
ability to restrict the noncustodial parent’s conduct when with 
the child in this regard. This has been effectuated under the 
“establishment clause” of the U.S. Constitution. 

Fact Specificity
It is especially important to note, however, that each case 

may yield a different set of facts. Therefore, each fact pattern 
should be analyzed on a case-by-case basis. For example, in 
Friederwitzer, the parties were raising their children as they 
were raised prior to the divorce, with the same religious obser-
vance level pursuant to their agreement.24 Later, the mother 
began living a more non-Orthodox lifestyle. At issue for the 
court was whether the mother’s non-Orthodox lifestyle caused 
the children harm and confusion.25 As a result, the court con-
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wish to follow, that agreement cannot be enforced against the 
parent.30 

The seminal case of Park Slope Jewish Ctr. v. Stern31 pro-
vided that courts cannot determine the definition of religion. 
But, what if religion is defined by the parties in an agreement?

The queries remain:

Does a party who maintains his or her religious observance 
and wants the same for the child (or when the child himself or 
herself affiliates with that religion and does not want exposure 
to non-observance) have the ability to dictate religious con-
duct while the children are with the non-observing parent? Is 
Friederwitzer and corollary cases still good law? 

Most recently, the Appellate Division in Weichman v. 
Weichman32 decided the case after 10 days of testimony from 
the court appointed forensic evaluator and over 60 days of 
trial. The forensic evaluator testified that the mother’s alter-
native lifestyle caused the 13-year-old boy severe distress and 
extreme hardship. The trial court ordered that “the non-cus-
todial parent shall not take the child to a place or expose the 
child to an activity that violates the rules, practices, traditions, 
and culture of the child and Orthodox Jewish Chassidic faith.” 
This was held to not be in compliance with the line of cases 
following the ruling of Weisberger. Notwithstanding the clear 
distress found to have been inflicted upon the child, counter 
to his best interest, the Appellate Division disagreed. In effect, 
the determination on appeal then ran completely afoul of the 
best interest standards in the name of preserving a parent’s 
religious freedom. 

Conclusion
The current cases do not allow restrictions to be placed on 

the parents’ conduct vis-a-vis religious observance whether by 
agreement of the parties or order of the court. Friederwitzer 
has not been overturned by the Court of Appeals, but in the 
context of religious observation, is clearly no longer being 
followed.
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